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50 CALIFORNIA LAW REVIEW 

was a "carriage" within the meaning of a covenant in a deed 
reserving a strip of land for a carriage-way. In California the 
question has not been decided but from a case before the Supreme 
Court of Iowa 8 in which a statute' similar to that of California 10 
in the matter of the exemption of teams and vehicles, was being 
construed, the decision was that an automobile would come under 
the word "vehicle". This holding, together with the general rule 
of liberal construction 11 as it is followed in California in regard to 
exemption statutes, and the additional fact that the word "carriage" 
is used in the code, make it extremely likely that, should the 
question arise before the legislature takes up the matter, an auto- 
mobile would be decided to be a "carriage" or a "vehicle". 

G. H. G. 

Carriers: Act to Regulate Commerce: Judicial Review 
of Orders of the Interstate Commerce Commission : Legality 
of Separately Established Charge for Industrial Switch- 
ing. — The practical finality of orders of the Interstate Commerce 
Commission within the bounds of its administrative authority is 
attested by the recent decision of the United States Supreme 
Court in Interstate Commerce Commission v. Atchison, Topeka 
and Santa Fe Railway Company? sustaining the commission's 
orders in the San Francisco and Los Angeles Switching Cases. 2 

It will conduce to a clear understanding of the issues pre- 
sented in these proceedings if the explanation is made that carriers 
by rail customarily make delivery of carload freight by placing 
the cars in their yards at points to which the. public has con- 
venient access. The freight is then unloaded by the consignees 
and removed by means of drays from the railroad yards. This 
delivery is ordinarily termed "team track delivery". An industry 
whose freight traffic reaches large proportions finds it advantage- 
ous to secure the installation of a spur track between its plant or 
warehouse and the rails of the carrier in order that freight may 
be shipped and received without the expense and delay neces- 
sarily incident to drayage from the carrier's team tracks. Such 
delivery is customarily known as "spur track delivery". Under 
the general practice of carriers throughout the United States 
cars are placed upon private spur tracks without the collection of 



8 Lames v. Armstrong (Iowa, 1913), 144 N. W. 1. 

9 Iowa Code, § 4008. 

« Cal. C. C. P., § 690, subds. 3, 6. 

"Matter of McManus (1890), 87 Cal. 292, 25 Pac. 413, 22 Am. St. 
Rep. 250. 

1 (June 8, 1914), 234 U. S. 294, 34 Sup. Ct. Rep. 814; Interstate Com- 
merce Commission v. So. Pac. R. R. Co. et al. (June 8, 1914), 234 U. S. 
315, 34 Sup. Ct. Rep. 820. 

2 Associated Jobbers v. A. T. & S. F. Ry. Co. (1910), 18 I. C. C. 
310; Pacific Coast Jobbers and Mfr's Assoc, v. So. Pac. Co. et al. 
(1910), 18 I. C. C. 333. 
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any charge in addition to the established rate for transportation, 
but at several points in California (notably San Francisco, Los 
Angeles and San Diego), a separate charge of $2.50 per car has 
been imposed for this service. The legality of this practice being 
challenged by the commercial organizations of San Francisco 
and Los Angeles, the commission condemned the imposition of 
the switching charge for the receipt and delivery of carload 
freight upon industrial spur tracks located within the carrier's 
established switching limits when the switching service is per- 
formed by the carrier enjoying the line haul. 3 It was found that 
spur track delivery does not represent an additional service, but 
is merely a substitute for team track delivery. Inasmuch as the 
transportation charge proper comprehends a terminal service 
under the established American practice, it was found improper 
to demand additional compensation for a service which is not of 
an accessorial character. The Commerce Court refused to con- 
cur in the results reached by the commission and enjoined the 
enforcement of the orders. 4 The Supreme Court, reversing the 
Commerce Court, holds that the conclusions of the commission 
with respect to the nature of the spur track service are findings 
of fact, which, if based upon evidence, are not open to judicial 
review. In so holding the court follows a well-defined line of 
cases 5 decided since the passage of the Hepburn Act of 1906. 6 
This enactment made the orders of the commission self-executing, 
compliance being enjoined under severe penalties, and placed 
upon the carriers the burden of initiating proceedings to test 
the validity of the commission's action. The measure of the 
review committed to the courts is extremely narrow. The scope 
of the court's jurisdiction is outlined with some precision in 
the leading case of Interstate Commerce Commission v. Union 



8 The charge was held unobjectionable when the switching service 
is performed by a carrier not enjoying the line haul. This distinction 
was essential under the doctrine of Interstate Commerce Commission 
v. Stckney (1909), 215 U. S. 105, 54 L. Ed. 112, 30 Sup. Ct. Rep. 67, in 
which the court sustained the imposition of a separate terminal charge, 
additional to the transportation rate, for the delivery of live stock at 
the Union Stock Yards in Chicago beyond the rails of the carrier's 
lines. 

4 A. T. & S. F. Ry. Co. v. Interstate Commerce Commission (1911), 
188 Fed. 229. 

» B. & O. R. R. Co. v. U. S. (1910), 215 U. S. 481, 495, 54 L. Ed. 292, 
297, 30 Sup. Ct. Rep. 164; Interstate Commerce Commission v. Dela- 
ware. L. & W. R. R. Co. (1911), 220 U. S. 235, 251, 55 E. Ed. 448, 
456, 31 Sup. Ct. Rep. 392; Interstate Commerce Commission v. Union 
Pac. R. R. Co. (1912), 222 U. S. 541, 547, 548, 56 L Ed. 308, 311, 312, 32 
Sup. Ct. Rep. 108; Interstate Commerce Commission v. Louisville & 
N. R. R. Co. (1913), 227 U. S. 88, 92, 57 L. Ed. 431, 433, 33 Sup. Ct. 
Rep. 185; Atchison, T. & S. F. R. R. Co. v. United States (1914), 232 
U. S. 199, 221, 34 Sup. Ct. Rep. 291. 

8 Act of June 29th, 1906, 34 Stat, at L. 584, ch. 3591, U. S. 
Comp. Stat., Supp. 1911, p. 1288. 
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Pacific Railroad Company, et al., 7 in which the court reviewed the 
orders of the Interstate Commerce Commission in the Pacific 
Northwest Lumber Cases. 8 The court declared that the orders 
of the commission are final unless "(i) beyond the power which 
it could constitutionally exercise; or (2) beyond its statutory 
power; or (3) based upon a mistake of law". As ancillary prop- 
ositions, it was recognized that an order, regular on its face, may 
be set aside if "(4) the rate is so low as to be confiscatory and 
in violation of the constitutional prohibition against taking property 
without due process of law; or (5) if the commission acted so 
arbitrarily and unjustly as to fix rates contrary to evidence, or 
without evidence to support it; or (6) if the authority therein 
involved has been exercised in such an unreasonable manner as 
to cause it to be within the elementary rule that the substance, and 
not the shadow, determines the validity of the exercise of the 
power". The court is completely precluded from substituting its 
views as to the propriety of rates, regulations or practises for the 
judgment of the commission. Accordingly, the commission's 
orders are final, provided that constitutional safeguards are not 
invaded, that the statute is properly construed, that an adequate 
hearing is afforded, and that there is evidence to support the find- 
ings. The principal case is in accord with recent precedent. 

Expressions of the commission in its recent reports in the 
Industrial Railways Case 9 and the Five Per Cent Case 10 indicate 
that industrial switching may, under certain conditions, represent 
an accessorial service not covered by the transportation rate 
proper, and for which, therefore, a separate compensation may be 
demanded. The commission has not yet undertaken to distinguish 
with precision between industrial switching as a substituted and 
as an additional service, but it is indicated in the Industrial Rail- 
ways Case that delivery of carload freight to a shipper having 
a private switch is effected "by shunting the car upon the switch, 
clear of the main tracks". 11 'Hie placement of a car for loading 
or unloading at a particular spot convenient to the shipper is held 
to be in excess of the carriers' common-law obligations. The 
propriety of the distinction here drawn is suggested by several 
reports of the commission as well as by decisions of the lower 
federal courts. 12 

A. P. M. 

'222 U. S. 541, 547 (supra). 

8 Oregon & Washington Lumber Manufacturers' Assn. v. Union 
Pacific R. R. Co. (1908), 14 I. C. C. 1; Pacific Coast Lumber Manu- 
facturers' Assn. v. Northern Pacific Ry. Co., et al. (1908), 14 I. C. C.23. 

9 29 I. C. C. 212 (1914). 
io31 I. C. C. 351 (1914), 

»29 I. C. C. 213, 225-226 (supra). 

" General Electric Co. v. N. Y. C. & H. R. R Co. (1908), 14 I. C. C. 
237; Solvay Process Co. v. D. L. & W. R. R. Co. (1908), 14 I. C. C. 
246; Crane Iron Works v. Central R. R. Co. of N. J. (1910), 17 I. C. 



